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OLC 74-2471/a

CENTRAL INTELLIGENCE AGENCY
WASHINGTON, D.C. 20505

17 Deu wid .

| Mr. William V. Skidmore »
Office of Management and Budget
Washington, D, C. 20503

Dear Mr., Skidmore:

This is in reply to your memorandum of November 26, 1974,
requesting our views on a substitute draft bill fo S. 1688, "To amend
title 5, U.S.C., to protect civilian employees of the executive
branch of the United States Government in the enjoyment of their
constitutional rights, to prevent unwarranted governmental invasions
of their privacy, and for other purposes,' which was prepared by
the Committee on the Right of Privacy.

Since the exemption granted the Central Intelligence Agency in
section (b) of the bill constitutes a full exemption, no comments are
being offered on the merits of the bill, except to confirm our prior
comments requesting an exemption from bills in previous Congresses
identical to S, 1688, We are grateful that the Committee on the Right

- of Privacy has recognized our concerns.

We appreciate the 6pportunity to comment on this proposed

legislation. -
" Sincerely,
George L. Cary
L Legislative Counsel -
Distribution: , :

Orig - Addressee
. 1 « OMB Liaison
- 1 -~ Chrono ‘

\l - 'S. 1688

OLC:PLC:cg (16 Dec 74)
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[] UNCLASSIFIED [ INIERNAL [] CONFIDENTIAL [] SECRET
ROUTING AND RECORD SHEET
SUBJECT: (Optional)
FROM: EXTENSION [ NO.
OLC DATE
TD35 3 December 1974
TO: icer designation, room num erl al
buildin(go)ﬁ. designation, bor: and DATE OFFICER'S COMMENTS (Number each comment to show from whom
INITIALS to whom. Draw a line across column aofter each comment.)

RECEIVED FORWARDED

OGC

10,

11,

12.

13.

14,

15.

Would appreciate your comments
on the attached draft bill by
11 December,

The draft was prepared by the
President's Committee on the
Right of Privacy and is an
Administration substitute for

S. 1688, the Ervin bill protecting
the constitutional rights of
Government employees. S. 1688
passed the Senate and is before
the House Government Operations
Committee. The Committee,
however, is considering a
Committee Print which was
scheduled for markup but there
was no quorums,

The exemption for the Agency
in section (b), page 7 of the
draft bill, should constitute a
full exemption. Do you agree?
It is similar to our exemption
in H. R, 1281, a similar bill,
which you previously considered
a full exemption. John Martiny,
Chief Counsel, House Post
Office and Civil Service
Committee, assures me the same
exemption is in the Committee
Print,

Assistant Legislative Counsel

o THTFRM AL

™ saxyrrypaecertrirn

Approved For Release 2005/03/24 : CIA-RDP81-00818R000100060022-4

STAT

STAT



N Approved For Release 2005/03/24' GIASRDP81-00818R000100060022-4

To amend title 5, United States Code, to protecti)civilian cmployces
o of the exccutive branch of the United States Government in the
enjoyment of their constitutional rights, to prevent:
pavarranted governmental invasions of théir privacy,
: and for other purposes.

Be it enacted by the Senate and House of Representatives of the United

States of America in Congress assembled, That (a) chapter 71 of title 3,

United States Codé, is amended by adding at the end thereof the following new

WSUBCHAPTER IIL - EMPLOYEE RIGHTS

"§ 7171, Bolicy e )
"It is the policy of the ‘United States, as an employer, to assure that thlose

.
2
3
4

" 5 subchapter ITL: . 8
) | .
7
.
9

" officials of Executive agencies charged with_administrative or- supervisory
10 responsibility recognize and protect the personal and jndividual rights,

-1l entitlements, and benefits of empldyee§ of, and apgligants for employment im,

- ket LIRS - -

. 12 Executive agencies. b

' .13 n§ 7172, Definition

14 "For the purpose qf this subchapter, 'official of an Exécutive agency{ means -
15 ~ w(1) an officer of an Ixecutive ageﬁcy;
[ _ "§2) an 'officef' of .any of the ‘uniformgd services' as, such terms
17 are defined under section 101 of titlé 37; and l |
‘18 - 1(3) an individual actiﬁg or purporting to act under the: authority of
19 o An.officer reforred to in paragraph (1) or (2) of th{s.SQc;ionw .
. 20 n§ 7173. Employee richts | . ‘ | - _ B : ’ .
:21 "~ "(a) An official of-an'Executivélagency may not - |
22 ' "(15 rdquire'or requast, or attempt fo’rcquire or réquc;t, an'c$ployce
23 of an Excculive agency or an applicant for cmpioymcnt in an Executive
s

agency to disclose his race, religion, ov national origin, or the vacs,

25 ’ religion, or national origin of any of lis forchears. This pavagraph
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EXECUTIVE OFFICE OF THE PRESIDENT |

'OFFICE OF MANAGEMENT AND BUDGET”
WASHINGTON, D.C. 20503

November 26, 1974

LEGISLATIVE REFERRAL MEMORANDUM

- ——

" To: ' Leglslatlve Liaison Officer
Department of State
Department of Justice

Department of Health, Education, and Welfare
Commission on Civil Rights

Equal Employment Opportunity CommlsSlon
Department of the Interior

Department of the Treasury

Department of Defense

Central Intelligence Agency

Subject: Committee on-'the Right of Privacy's draft bill
"To amend title 5, USC, to protect civilian
employees of the executive branch of the...purposes."”

The Office of Management and Budget would appreciate
receiving the views of your agency on the above subject
before advxslng on its relationship to the program of the
President,. in accordance with OMB Circular A~19. -

‘lﬁﬁjt'fb ﬁéfmit ékbeaitibﬁs'héndi g, it is”rédﬁégfed“‘
that, your reply be made within 30 days.

v )y “Special-circumstances: require priority treatment-. i
...and accordingly your views are requested by .

N

Questions should be referred to Frank Reeder
(395-4814 ) or to William V. Skidmore ( 395-4870 ).,
the legislative analybt in th;s office.

&,Mo,___ v FES

Wllllam V Skldmore for’
“Assistant Director for *°
- Legislative Reference

e iy ‘. o R
“"Enclosures -

be .

Approved For Release 2005/03/24 : CIA-RDP81-00818R000100060022-4



fomd

O 0 N oy o W N

5 5 R &6 a2 @ N o= O

21

22

23
24
25

: Apprqved For Release 2005/03/24 : CIA-RDP81-00818R000100060022-4 '

does not prohibit inquiry concerning = }

"(A) the citizenship of an employee or applicant;

w(B) the natlonul origin of’ an cmployee or applicant when that
inquity is considered neccssary or- advisable to determine suit-
ability for asolgnnent to acL1v1LJes or undertakings related to
the n1t10na1 aecurlty of the United States or to law enforcemnnt
or fo &Cth)LleS ;;ﬂunderta~1nos of any nature outside the United
‘States;

w(C) the racc,.religion, or national oriéin'of an e%ployee or
applicant when that matter is jn issue in an allegation ox complainm
of discrimination; or

"(Di the.race,rﬁéligion,wqf natlonaf‘origln of an employ e or

.applicant whcﬁ‘(i) that matte; is d¥rectly related to or an integra
paft of scientific research or program evaluation, (ii) appropriate
éafeguards have been instituted to preserve both the ;oluntary --
participation and the anonymity of the employee or applicant, and
(iii) the inquiry has.been approved by the Civil Service Commission

This paragraph does not orohibit an inquiry made to satlsfy the require-
ments of law proyiding preference for Indians in connection with function
or services affecting Indians; |

n(2) coerce, ;equire, or request, or attempt to coevce, require, Or
requésp, an cmplbyeh of an Executive aoency to.attend or participétc in
a formal or informal meeting, ass sembla ae, or - other gxoup act1V1ty held

prcqcnt, advocate, develop, explain, or oLhetwisc cover in any way, by

lecture, discussion, discoursc, 1nst1uct10n, v;sual ptosentatlon, or
1

' . o s
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| otherwise; any matter or subject other than -

2 "(A) the performance of offici#l duties to which that employeé
-3 . is 6r may be assigned in the Executive égency; or

4 "(Bjnthe development of skills, knowlédge, or abilities that

5 qualify him for the performance of'those official duties;

26 - u(3} chrce;'require, or réquest, or attempt to coerce, require, or

7 'reéuest, an employee of an Executive agency to -

8 . ."(A) participﬁte in any way in an activity or undertaking unless

9 it is:'related té the performance of officiai duties fo which the

10 employee is or may be assigned in the Executive aééncy or related
11 " to the development of skills, knowledge, or ebilities that qualify
12' ”~him"f;r*t£e perfor@anée~of.thoséuoffiégglfﬁutig§; or
'13 "({B) make any report concerni;g Any activity or underéaking'of
'14 ghe employee not involving his official duties;.exCCpt ;

16 u({) when there is reason to believe thdt the activity or ‘

.;undertaking conflicts with, or qdfbrsely affects the

1 . performance of, his official duties; or

18 ;o i) as authorized to the contrary unéér ﬁaragréph (6)
19° : o L '

. of this.subsection.

20 This paragraph does not prohibit the use of agpfopriate égblicity to
21 inform employees'of requests for assistance fyom public service prograns
22 or organizations; .
23 ,A w(4) rcqﬁire or request, or attempt to require or fcqﬁest, an’ employea
24 - of an Executive agency or ah applicant for cmployment in an Executivea
25:- © agency Eo ;ubmit to an interrogation ov examinntion or to take a polygrahh
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or psychological test designéd to elicit from the cmployee or applicant
information concerning his personal rclationéhip with any individual
related to him by blood or marriage,:his'reliéious beliefs or pfactices,
or his attitude or conduct with réspect té sggual matters. This
paragraph does not prohibit -
W(A) a phﬁsicianaﬁrom elicitiﬁg this information or authoriziﬂg
these tests in the diagnoéis'or treétﬁént_of an employee or
.appllcant in 1nd1V1dua1 cases and notlpursuant to general practice
or regulation governlnn the e>an1ngt10n of" cmployees or appllcants,

when the physician considers the informatlon necessary to enable

him to determine whether or not tﬁe,employee or applicant is
¥ f- ‘ ‘

“
Y A .

sufferlng from mental illness;.,

"(B) an official of an Executive agency frém advising an employeé
or applicant of a spLC1f1c charge of sexual mlsconduct_made avaingt
the employee or applicant and giving him a full opportunlty to
refute the charOé; ot

"(C) an o£f1c1al of an Executive agency from cliciting, from aw
employee or applicant, in 1nd1vxdual cases and not pursuant to
general practice or regulation, information concernlng the personal
.rclatlonsh;p of the employee or applmcant with any individual
related td hiwm by blood or marriage, when that official coqsmders

the information necessary in-thc'intercst of national security;

"(5) coerce or require, or attempt to coerce orv require, an employee

of an Tsccutlvo npcncy to invests his earnings in bonds or other obligati

or securitics issued by the United States or by an F\eculeo agency, or
s
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make donations to any institution or cause.of any kind.  This varagraoh

does

noL proh1b1L an off1c1al of an Eyecutlve agency from callxng

meetings and taking any action‘approprlatc to inform an employee of the

.opportuhity ;

[

(A) voluntarlly to invest his earnings in bonds or other

obligations or securities issued by the Unlted States or by an

Executive agency; or

"(B) voluntarily to make donations to any 1nst1tutlon or cause;

“(6) require or reques , or attemot to requlre oxr request, an emoioyee

of an Executive aoency (other than a Preﬂldentlal a0001ntee) to disclose

his property or the property of any member of his family or household.

This. paaagrach does .not. DIOhlblt -

-
s .
a 7
v & e . A .
114

w(A) the Duparunent of the Treagury ox any other Executive =
agenéy irom requlrlng an emoloyee to make stuch 1eoorts as may be
necessary or aoprooriate for the determination of hlS lxabxllty
for ﬁaxes,,tariffs, customs duties, og $imi1ar obligatlons to the
United States;lo% -

"(B) an official of an Executive agency from requiring an

~employee who participates in any wmannexr’ in, oY may affect, any

determination with respect to -

" "(i) a Government contrect or grant;
) "Cll) the regulation or licensing bf non-Federal enterorise;
‘; W(iii) Lhc tax or otter llabllxty of any oerson to the

Uniged States; or

Approved For Release 2005/03/24 : CIA-RDP81-00818R000100060022-4
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"(i;) a claim that requifcs_expenditufe of money of the
" United States; o
. from diéclosing specific items of the property of that employee,
or specific items of the property of any member of his family or
houéeho}d, which may tend to indicate a conflict of interést with
fespect to the performance of'any'of the official duties to which
‘the employee is or may be assigned. ,
As used in this paragéaph; 'properfy' includes items of property, income,
and'other assets, and the source thereof, liabiliiies, aﬁd persoﬁal and

domestic expenditures;

(7)) prohibit or restrict, or attempt tq;ﬁzoﬁibit\or restrict, the

. « . ‘ ] .
exercise by an employee of an Executive agency of the right of reasonable

communication with any official of his agency; ov

"(8) remove, suspend or furlough from duty without pay, demote, reduce

»

‘ ’ : ' : .. L b .
_in raok, seniority, status, pay, or performance or efficiency rating,

-

deny promotion to, relocate, reassign, discipline, or discriminate in
regard to any empioyment<right, entitlement, or benefit or any term or
conditioﬂ of employment of, an employeé of an Executive agency, or}
threaten to commit aﬁy of those acts, by reason 6f -

"(A) the refusal or failurc'of the employce to subnit to or
comply with any requirement, request, or action prohibited by this
subsection; or o . ' .

W(B) the cxarcise By the enployee of any right, entitlement,
benefit, or othcrhprotchion granted orv snéured by this section,

)

Approved For Release 2005/03/24 : CIA-RDP81-00818R000100060022-4
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(bl The‘provis%ons of subsection (a) of,thislécctkon do not apply to -
(1) the Central i;télligencé Agency;
"(2) thc.Nétional Security Agency;
"(3) the.ngeral-Bureau of Investigation; or
"(A)IAnyﬁother ﬁxecutive agency, or part thcreof;'as-the Rresident,
in the intc?eét of natidnal security, may designate. |
"(e) An employée of, or an applicant fér employment in, an Executive agency

who claims to be aggrieved by a violation or threatened violation of subsection

ACRIE -SR-S SRS R

(a) of this secztion is entitled to file a grievance with the agency concernad
not later than 15 days after the date of the violation or threatened violation,"

(b) The analysis of chapter 71 of'titlg‘§;'UniEdeStates Code, is amended by

P I T T R S
(<=t BN s B S T ~) W <) SRR s B

adding the following at the end thereof:

WSUBCHAPTER IIT - EMPLOYEE RIGHTS

."Sec.

w7171, Policy.

W7172. Definition.
"7173, Employee rights."

Approved For Release 2005/03/24 : CIA-RDP81-00818R000100060022-4
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Analysis of differences between draft bill and 8. 1688

The primary purpoqe of the draft SUbStltULe.bllj for S. 10688 1s to
soften ‘the effect of the provisions of §. 1688 on Government' opcratlon by
including'appropriatc exceptions to most tf the prohibitions therein and
by el;mlnatlng the provisions which would be most difficult to administeg
and most disruptive of Government operations. The substitute bill hes been
dréfted in the form of amendmn@its to title S, ﬁnited States Code, which

contains most personnel statutes relating to Government employees. The

. draft bill adds a subchapter III, "Employeé Rights," composed of sectlons

7171, 7172, and 7173, to chapter 71 of title 5. T

Section 7171, Pollcy, reaffirms the intent of S, 1688 to protect

_conatltutlonal rlghts of Governwent ewployceq an& prevent unvarranted

ekt - - A

govornmental 1nvasxons of their privacy by'statlng that the pollcy of the
United States, as an employer; is to assure that those officials of E}CCUclve
agencies charged_with administrative'or supervisory respdnsibi}ity'recognlze
and protect the purSOWGl and individual rights, entltlements; and benefits
0£ employees of and appllcants for emp]oyncnt 1n ‘Executive agenCLe

- The proposed scctlon 7172 in the draft blll contains dofantlons
extgnding covprage to officers of Executive agenc1es and wniformed serviécs
and those purporting to act under tﬁe authbrity‘of tﬁe.officef.-

" The préposed section 7173(a) contains eight paragréphs compar&ble in
content to most of the aubsectiohs of section 1 ofIS. 1688. Paragraph (1),
comparablé to occtlon 1(a) of S. 1688, pTOhlblLS inquiries-of employn $ or

applicants about race, religion, or nat10nn1 orlgln, but adds to the

Approved For Release 2005/03/24 : CIA-RDP81-00818R000100060022-4
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" oxceptions inquiries related to discrimination complaints, scieatific

research program evaluation, and Indian preference.
R e

The'proposed paragraphs (2) and (3) in the draft bill, comparable to
section 1(b), (c), and (d) of S. 1688, prohlblt required ox requested
attendance at ‘meetings or activities not related to official dutles or

making a repoxt of such absence or-nonpartiéipation. The draft bill makes

exceptions for conflict-of-intercst situations, where the activity adversely

4affects the performance of official duties, and requests for assistance from

public serv1ce programs or organlzatlons.
The proposed paragraph (4), comparable to section 1(e) and 1(£) of
S.‘1688, prohibits dnquiries, including the use of the polygraph, concerning

aﬁ employee's personal relationship with any individual related to him by

blood or maLriage, ‘his rellglous beliefs.or pnacglces or his QLLJLude or

v Kt - - A -

comduct with: respecL to sexual matters. Thv draft bill adds to the exccpticnv

'in the bill an additlonal e\ceptlon for national securlty matters.

* The draft bill does not contain a provision comparable to section 1(g)
of 8. 1688 bpcause the political activities provisions of existing law

arce comparable to this provision,

-

The proposed paragraph (5), comparable to section'l(h) of 8. 1688,

-

'Y

- prohibits forced participation in bond drives or' other campaigns of any

_institution.f Both prdvisidns allow meetings to pfford employees the

E

opportunity to wake voluntary contributions.
| The proﬁosed paragraph (6), comparable to‘séction 1(3) and (j) of
S.>1688; prqhibits iequiries about the prdpcrty pf an cmployee or his
family., The draft bill adds to the exceptions o%es for participants in
Government cgntraets or grants and the regulation or licensiﬁg of ﬁenh .

\

Fedoral entervprises.

Approved For Release 2005/03/24 : CIA-RDP81-00818R000100060022-4



Approved For Release 2005/03/24 : CIA-RDPET-00048R806400060022-4

-
-

S,
T e e e

The proposed paragraph (7), reaffirming the right of aun ¢aployee to

reasonable conmunicatlon with any official of his agency is a replacoment

for section l(k), which prohibits any interrogation of an ewployeg uader
investigation for'migqpnduct without the presence af the empleyee's counse!
or other person of his choice. (If this latter proygg g'wgég enacte
broadly construed it could cause massive disruption @f the @angg:uéy
operations of the Government.)

"The proposed paragraph (8) in the draft bill, cemparable te geetd
of S. 1688, prohibits retaliatory action against gn employee for tefusing to
comply with requirvements or requests prohibited b¥,gh% ggggggg;'

.The proposcd section 7173(b) in the draft bill %xcluda§'§§g§ its cevera
the CIA, NSA, FRI, and any other agency designated by the President for

-

nat10na1 securxty reasons. ‘ :1u\’,,, a7

113

Sections 6, 7, and 8 of ‘S, 1688 exempts the G{A and NSA from geme of

i

‘tﬁe bill's provisions while section 9 exempts the Eg} from all of the bill's

p;ovisions.

The proposed séc;ion 7173(c) in the draft bill authovizes employees to
flle grievances with their agencies for violationg gf thg pre i
bill. This is a substitute for the provisions of qgctlgné 4 and 5 of S. 1688
providing for judicial review and review by a Boaxd Qf E“gl vee Eights% as

- ity €
well as a grievance procedure under section 10 of §, 1688, S8gctigns 2 and 3

(-I»-J
‘J
]
[§ed
S‘J
2

o

[3¢]
tEh
et
=2
rod
7]
o
o
T
1
'”

o
cr

of S, 1688 have been made unnecessary by the broadgr

draft bill.
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